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It is the unanimous judgment of the Tribunal that:
(i) It is not practicable to make an order for reinstatement.
(ii) The Respondent is ordered to pay the sum of £55,000 compensatory award to the Claimant with a basic award of E405.
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FOR SECRETARY OF-THE TRIBUNALS

Case Number, 2200587/2005

EMPLOYMENT TRIBUNALS
BETWEEN

Claimant Respondent

Mr S Brady AND ASLEF

Dates of hearing: 18, 19 and 20 July 2006
REASONS ON THE CLAIMANT'S REQUEST FOR REINSTATEMENT
1 This hearing was convened to hear Mr Brady's application for reinstatement pursuant to section 114 of the Employment Rights Act 1996. This hearing was adjourned from 4 April 2006 for reasons which have been set out in an earlier decision. In the meantime the Certification Officer has refused jurisdiction on Mr Brady's claims under Trade Union and Labour Relations (Consolidation) Act 1992 (TULRCA) on the grounds that they were presented out of time.
2 On 4 April the Tribunal made directions for this hearing and these have been complied with. At the start of the hearing we were told that the Respondent had made an offer of compensation of the maximum amount of the Tribunal's jurisdiction and that there was also an offer of a basic award of £405, with the Respondent accepting that they would assume any responsibility to the Inland Revenue for any tax due. The parties told us that they would be in a position to agree a consent order if compensation was needed.
3 We have received two sets of written submissions from each side. The first deals with the Respondent's submission that the Tribunal does not have the jurisdiction to make an order for reinstatement in this case as the terms of TULCRA take precedence. This is a case where Mr Brady, a former General Secretary of ASLEF, an independent trade union, seeks to be reinstated as General Secretary and the Respondent says that this cannot be done as he is no longer a member of ASLEF which is a precondition to hold such office. We were also given submissions as to whether it was practicable for the Tribunal to make a provision or order for reinstatement, Mr Sethi and Mr Mead agreed that it was appropriate that the Tribunal should consider the question and hear evidence and submissions on jurisdiction and practicability together, and we agreed.
THE EVIDENCE
4 We have heard from Sean Brady who had sworn a supplemental witness statement on remedy during the liability hearing and on day 1 of the remedy hearing swore a second supplemental witness statement. We also heard from Andrew Reid, ASLEF's National Organiser, who affirmed and read his witness statement. Both were cross-examined and answered questions from the Tribunal. We had a bundle of documents for the remedy hearing handed up on 4 April 2006 together with a supplemental bundle to which pages were added by both sides.
THE ISSUE
5 The issue for the Tribunal is whether to make a provisional order for the Claimant to be reinstated to his position as General Secretary of ASLEF pursuant to section 114 of the Employment Rights Act 1996.
THE LAW

6 Section 114(1) provides that:
'An order for reinstatement is an order that the employer shall treat the complainant in all aspects as if he had not been dismissed. "

Section 116(1) directs the Tribunal to consider a number of matters when we examine our discretion in making an order following the finding of unfair dismissal.
Section 111 provides that in exercising its discretion under section 113 the Tribunal shall first consider whether to make an order for reinstatement and in doing so shall take into account -
(a) whether the complainant wishes to be reinstated;
(b) whether it is practicable for the employer to comply with an order for reinstatement; and
(c) where the complainant caused or contributed to some extent to the dismissal, whether it would just to order reinstatement.
Section 116(5) provides that:
"Where in any case an employer has engaged a permanent replacement for a dismissed employee, the Tribunal shall not take that fact into account in determining for the purposes of subsection (1)(b) or 3(b) whether it is practicable to comply with an order for reinstatement or re-engagement. "
Section 116(6) disapplies the terms of section 116(5) in specific circumstances.
7 Counsel have both referred us to a number of cases and we will refer to some of these below.
8 In closing submissions Mr Mead suggested that the Tribunal should consider the question of practicability before that of jurisdiction. Mr Sethi did not oppose this and indeed it is in Mr Brady's interest that we consider the facts of the application rather than possibly barring consideration of his claim at the outset and we have adopted this suggested course.
THE EVIDENCE
9 Mr Brady said that he believed that he should be reinstated as General Secretary first because he had "the democratic support of the majority of ASLEF's membership". It is accepted that he won an election in 2003 against Mick Rix, the incumbent General Secretary, by a large majority. Mr Brady produced correspondence from a number of branches indicating support for the Tribunal's decision on unfair dismissal and support for his reinstatement. He accepted in cross-examination that other branches had passed motions critical of him. He said he believed that he had the support of the silent majority of ASLEF members. We had no other evidence to support this and we do not believe it would have been possible to show this unless there had been a ballot of the membership. Mr Brady acknowledged that in June 2005 Keith Norman had been elected to the post of General Secretary, filling the vacancy left by his dismissal. Mr Norman had been acting General Secretary since Mr Brady's dismissal in November 2004. Mr Brady said that the fact that the trade union had a General Secretary should not dissuade this Tribunal from making an order for reinstatement. Most of the Executive Committee who had been involved in his unfair dismissal had gone. However, he accepted in cross-examination that of the nine of members of the EC at the time his dismissal was confirmed in November 2004, four were still in post although three are coming up for re-election. Mr Brady said that if he is unsuccessful in his application for reinstatement he will pursue ASLEF in the courts for damages for breach of contract for the unexpired period of his five-year term of office and regardless of the Tribunal's decision, as, they would have to compensate him or Mr Norman were his contract terminated early. In Mr Brady's view he has a moral right to reinstatement. As a trade union, ASLEF has fought for reinstatement for their members who have been found to be unfairly dismissed and the Tribunal should disregard their argument against reinstatement in his case as being against ASLEF policy.
10 In cross-examination Mr Brady acknowledged that the Annual Assembly of Delegates had failed to pass a motion in his support in July 2006, that is this month, which had been put on the AAD agenda by the Bournemouth branch. This reads:
"That this branch Bournemouth in the light of the Employment Tribunal ruling in favour of Sean Brady requests that this AAD 2006 fully debates the findings of the Employment Tribunal with a view to the reinstatement of Sean Brady. Further, that this branch Bournemouth requests this 2006 AAD allows Sean Brady to address the AAD as a democratic trade union if at this stage the Executive Committee has failed to recognise the decision of the Employment Tribunal".
Mr Brady accepted that this motion was not debated because a large number of branches at the AAD voted that it should not be debated upon. He accepted that one of the branches voting against the motion being put was a branch that had previously expressed support for him. Mr Brady suggested that the reason the AAD did not discuss the motion was because the membership had been misinformed by the union as the actual position. He produced an extract from the ASLEF journal published in July 2006 and an copy of an ASLEF press release which had been published on the ASLEF website. The Tribunal considered these documents and we accept that they are misleading. The General Secretary, Keith Norman, we are told, edits the Journal. The article entitled "The Brady era is over ., ." does misrepresent the conclusions of the Certification Officer. The Certification Officer did not find that the Claimant had been "legitimately excluded from ASLEF membership for bringing the trade union into disrepute". Nor is it legally correct to say that Mr Brady cannot be reinstated because the union already has a properly elected General Secretary. The Certification Officer rejected Mr Brady's claim because it was presented too late. There was no other reason. The press release is also misleading. The Respondent has produced a transcript of the debate on this motion and we are satisfied that the Manchester Piccadilly delegate who spoke was misled in his belief that the Certification Officer "upheld the decision to expel" Mr Brady from ASLEF. The Tribunal notes that a number of delegates made very strong statements against Mr Brady during this debate. The Respondent produced a letter from the GMB/ASLEF staff representatives and relied on this as showing that the staff did not support or rather positively opposed Mr Brady's reinstatement. The letter said: ".... it would be impossible for us to work with him." And the letter refers to "We the undersigned" but contains no signatures. We are told that these have been lost. The only names on the letter are of two staff representatives. Mr Brady said that he has never heard of either of them, that he never worked with them. We must accept his evidence.
11 Andrew Reed gave evidence for the Respondent. He purported to tell the Tribunal about the EC decision to convene an election for General Secretary in January 2005. However, in cross-examination he accepted that he could not give firsthand evidence on this decision or why it was taken. Nor could he tell the Tribunal about Mr Norman's report to the January 2005 EC regarding the union's "statutory obligations" to seek nominations for an election. The Tribunal notes with some dismay Mr Norman's four-line report to the EC which according to Mr Reed, together with a three-line briefing paper, comprises the information that the EC had when deciding that it was necessary to elect a new General Secretary. It contains no legal advice on the union's statutory obligations. We conclude that the EC had no legal advice on which it could conclude that it was necessary for the union to seek nominations to the post of General Secretary without delay. The Tribunal and the Kelly report have commented in the past on the inadequacy of the reporting and minuting of EC decisions. The Tribunal accepts that the EC decision to seek nominations took place before Mr Brady presented his complaint to this Tribunal but we also note that they continued with the process once Mr Brady had presented his claim.
12 It is a matter of fact that Mr Norman was elected General Secretary of ASLEF in June 2005 and that he now holds the position for a five-year term. The Respondent's evidence is that there were no objections from branches or individuals about the holding of this General Secretary election. It was not challenged. Mr Reed told us that a non-member is not eligible to be General Secretary under the ASLEF rules. He was vague as to the reasons preventing ASLEF from restoring Mr Brady's right to membership, saying that he accepted the Tribunal's findings. In cross-examination he said that if the Tribunal made such an order, the union would have to consider the question of membership in the light of the Tribunal's award and he confirmed reluctantly that it was the ASLEF policy to seek reinstatement for their members following a finding of unfair dismissal. He further confirmed that at no time since Mr Brady's dismissal has the union conducted a national debate on the circumstances of the dismissal.
SUBMISSIONS

13 Both counsel prepared two sets of written submissions which the Tribunal had read in advance. We were referred to authorities in each bundle. Both counsel supplemented their submissions orally.
14 Mr Mead asked the Tribunal, "Why are we here", submitting that the Claimant has no realistic chance of reinstatement. He suggested that the Claimant was not truly interested in reinstatement but wished to maximize any Tribunal award, The Respondent had a duty to hold elections and this is what they have done. They had been right to engage a successor to the Claimant and the evidence showed that the Tribunal ought to disapply the provisions of section 116(5). He said it was not practicable, even on a provisional basis, to reinstate as there had been a complete breakdown of trust and confidence between the Respondent and the Claimant and there was no evidence that this had changed. He relied on the findings in the McColgan report which showed a highly fractionalised trade union. Mr Reed had not been challenged when he said he considered that neither he nor other members of employed staff "could work with Mr Brady after the way he treated us and what we have all been through". He maintained his position on lack of jurisdiction.
15 Mr Sethi submitted that there was nothing in the 1992 Act that fettered the Tribunal's jurisdiction to reinstate. There were no exceptions for office holders. He took us through the cases attached to his submission, while pointing out that each case turned on its own facts and that none dealt with the unfair dismissal of an elected office-holder requesting reinstatement. Mr Brady's lack of membership was not a barrier to reinstatement. The trade union accepted the Tribunal's findings of fact and Mr Reed had specifically accepted the findings of fact at paragraphs 15 to 18 and 44 to 45. It would be inconsistent to say that they did not want him back as a member. Mr Reed accepted he did not speak for the EC or the new General Secretary. The Tribunal has heard from neither of these. There was nothing to prevent ASLEF from having more than one General Secretary if they wished. Other trade unions had done this. He said that it was a fact of life that a General Secretary of a trade union will have political opposition. Many of the EC members involved in the dismissal had left and the EC was not "as poisoned" as it had been. The Tribunal could not be sure why the AAD did not allow a debate on the Bournemouth motion. It may have been because of misinformation. It may have been simply because they did not want a non-member to address the conference. It was unhelpful in this context to talk about trust and confidence when there was no fixed management structure. The Tribunal found the EC did not believe in the Claimant's guilt and the dismissal was an act of opportunism. We were referred to paragraph 10 of the EAT decision in Wood Group Heavy Industrial Turbines Ltd v Crossan.
16 Mr Mead replied briefly, saying that it was wrong of the Claimant to suggest he had raised the possibility of a Tribunal complaint of unfair dismissal in pre-action correspondence and that the reference to two General Secretaries of a trade union was misleading, for reasons which we accept.
CONCLUSIONS
17 Section 116 of the Employment Rights Act 1996 states that the Tribunal must have regard to three things when we consider an application for an order for reinstatement. First, the wishes of the employee. Secondly, whether it is practicable for an employer to comply with the terms of the order. Thirdly, where the employee caused or contributed to the dismissal, whether it would be just to order reinstatement. Mr Brady's wishes are clear - he wants to be reinstated. We also accept that he did not contribute to his dismissal and we must therefore focus on practicability. We have been referred to a large number of cases and we have considered them all. We note that the case of _Meridian Ltd v Gomersall tells us that we should look at the circumstances of the case, taking a broad, commonsense view and not try to analyze in too much detail the application of the word "practicable" otherwise we may fall into error if we approach the question of reinstatement on the basis of general objective rules, guidelines and principles. The Court of Appeal in the case of Coleman and Stevenson v Magnet Joinery Ltd emphasized that "practicable" means not merely "possible" but "capable of being carried into effect with success". This is an old case but it is still good law. The most recent case of Wood Group Heavy Industrial Turbines Ltd v Crossan shows that where there is a breakdown in trust and confidence the remedy of re-engagement has very limited scope and will be practicable only in the rarest of cases.
18 The Tribunal's conclusion is that there has been a breakdown in trust and confidence between the Claimant and the major players in the union, that is a number of EC members; the findings of the McColgan inquiry; the outcome of Resolution 42 and the speeches that we have read at the AAD this month; also adverse publicity - whether it is well-founded or not, put out by ASLEF which is read by the membership. The evidence of Mr Reed and the "statement" put out under the names of the ASLEF/GMB staff group all lead us to this conclusion. Mr Sethi said that at this first stage we need only form a provisional view as to the prospects of practicability – and he is right that we do not need to look too closely at the evidence and form a concluded view. However, we note the observations in the case of Minoprio that it is one thing to make an order for reinstatement where the employee concerned works in a factory or other substantial organisation and it is another to do so in the case of a small employer with a few staff, and we consider that this latter definition applies in the case of ASLEF.
19 Where there must exist a close personal relationship, reinstatement can only be appropriate in exceptional circumstances and to enforce it upon an reluctant employer is not a course which an Employment Tribunal should pursue unless persuaded by powerful evidence that it would succeed. We note that in the Minoprio case the Tribunal had made an order of reinstatement and that the appeal to the EAT was following the second hearing when the Respondent had failed to comply with that order. This is not the case here, but the observation is still relevant on the facts. Finally, we were referred to the Tribunal's decision in November 2005. At paragraph 20 we said:
"In presenting the Claimant's case, Mr Sethi sought to persuade the Tribunal that there was a long and bitter history of conflict between the EC members and the Claimant and that incidents leading up to his suspension showed the Respondent's bad faith in disciplining the Claimant. These events, he submitted, and Mr Brady asserted in his evidence, amounted to 'a campaign to undermine and remove him from office which was politically motivated and was orchestrated by the majority of the members of the EC of the union'. "
20 The Court of Appeal decision in the case of Nottman v The London Borough of Barnet No.2 appears to us also to be relevant in this case. That held that the unfair dismissal legislation is not designed to enable a complainant to re-establish or vindicate their reputation or anything of that kind and it is concerned with whether they are fairly or unfairly dismissed and once the conclusion is reached that they were unfairly dismissed, the question is how reasonably and most sensibly to compensate the unfairly dismissed employee. Where in that case the employee believed himself to be a victim of a conspiracy by his employers, he was not likely to be a satisfactory employee in any circumstances if reinstated or re-engaged.
21 For these reasons, the Tribunal does not believe that it would be practicable to make an order for the reinstatement of Mr Brady and we have not gone on to consider the separate question of jurisdiction.
COMPENSATION

22 When the Tribunal had given its reasons to the parties, Counsel retired for a period to attempt to agree the terms of a consent order. This did not prove possible in the short time available to them and the parties agreed that the Tribunal should make an order for the maximum amount of compensatory award and for the sum of £405 basic award. This is what we did.
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FOR SECRETARY TO TRIBUNALS

 
NOTICE

THE EMPLOYMENT TRIBUNALS (INTEREST) ORDER 1990

Tribunal case number(s): 2200587/2005
Name of parties:
Mr S Brady v Aslef
The Employment Tribunals (Interest) Order 1990 provides that sums of money payable as a result of a judgment of an Employment Tribunal (excluding discrimination or equal pay awards or sums representing costs or expenses), shall carry interest where the sum remains unpaid on a day ("the calculation day") 42 days after the day ("the relevant judgment day") that the document containing the tribunal's judgment is recorded as having been sent to the parties.
The rate of interest payable is that specified in section 17 of the Judgments Act 1838 on the relevant judgment day. This is known as "the stipulated rate of interest" and the rate applicable in your case is set out below.
The following information in respect of this case is provided by the Secretary of the Tribunals in accordance with the requirements of Article 12 of the Order:
"the relevant judgment day" is: 7th September 2006 "the calculation day" is: 18th October 2006 "the stipulated rate of interest" is: 8% per annum.
For and on Behalf of the Secretary of the Tribunals
INTEREST ON TRIBUNAL AWARDS GUIDANCE NOTE

1, This guidance note should be read in conjunction with the 'The Judgment' booklet (the Notes), which you received with your copy of the Tribunal's judgment. The Employment Tribunals (Interest) Order 1990 provides for interest to be paid on employment tribunal awards (excluding discrimination or equal pay awards or sums representing costs or expenses) if they rernain wholly or partly unpaid after 42 days.
3. The 42 days run from the date on which the Tribunal's judgment is recorded as having been sent to the parties and is known as "the relevant judgment day". The date from which interest starts to accrue is the day immediately following the expiry of the 42 days period called "the calculation day". The dates of both the relevant judgment day and the calculation day that apply in your case are recorded on the Notice attached to the judgment. If you have received a judgment and subsequently request reasons (see paragraph 3 of the Notes) the date of the relevant judgment day will remain unchanged.
4. "Interest" means simple interest accruing from day to day on such part of the sum of money awarded by the tribunal for the time being remaining unpaid. Interest does not accrue on deductions such as Tax and/or National Insurance Contributions that are to be paid to the appropriate authorities. Neither does interest accrue on any sums which the Secretary of State has claimed in a recoupment notice (see the Judgment booklet).
5. Where the sum awarded is varied upon a review of the judgment by the Employment Tribunal or upon appeal to the Employment Appeal Tribunal or a higher appellate court, then interest will accrue in the same way (from "the calculation day"), but on the award as varied by the higher court and not on the sum originally awarded by the Tribunal.
6. The Judgment' booklet explains how employment tribunal awards are enforced. The interest element of an award is enforced in the same way.
* The Employment Tribunals (Interest on Awards in Discrimination Cases) Regulations 1996 prescribes the provisions for interest on awards made in discrimination and equal pay cases.
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JUDGMENT
The unanimous judgment of the Tribunal is that:
(i) the Claimant was unfairly dismissed by the Respondent;
(ii) the Tribunal will hear evidence and decide on remedy on 17 January 2006.
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THE EMPLOYMENT TRIBUNALS
BETWEEN

Claimant Respondent

Mr S Brady AND ASLEF

Date of Hearing In Tribunal 24 - 31 October; In Chambers 2 & 3 November; In Tribunal 4 November 2005

REASONS OF THE EMPLOYMENT TRIBUNAL

1. On 22 February 2005, the Claimant, Shaun Brady, presented a complaint of unfair dismissal against the Associated Society of Locomotive Engineers and Firemen, known as ASLEF. His dismissal on the grounds of gross misconduct took effect on 25 November 2004. At a Case Management Discussion on 29 April 2005, the issues for determination were identified, Orders were made for the preparation of the case and it was listed for hearing over ten days, starting on Monday 24 October. The reason for such a long Hearing was that both parties said that they would call a large number of witnesses. In the event, we heard from only four, including Mr Brady. At the request of the parties' counsel, the Tribunal spent one and a half days reading in to the documents and reading all of the witness statements, which were then taken at their request "as read". We started to hear evidence on the afternoon of Tuesday 25 October and concluded evidence on Friday 28t". We heard submissions on Monday 31 October and indicated our intention to give our oral Judgment today.
The Issues
2. There is one complaint of unfair dismissal. The questions for the Tribunal were agreed to be:
2.1 what was the reason for the dismissal? The Respondent says that it was for a conduct-related reason;
2.2 was the reason for the dismissal a potentially fair one and, if so, was the dismissal fair, taking into consideration all of the circumstances of the case? and
2.3 if the dismissal was not fair, what Order should the Tribunal make?
3. In closing submissions, Mr Sethi for the Claimant suggested that dismissal might have been for an automatically unfair reason in accordance with section 98A(1) of the Employment Rights Act 1996 as amended, on the grounds that the Respondent had failed to comply with the general requirements of the dismissal and disciplinary procedures at paragraph 13(3) Part III Schedule 2 of the Employment Act 2002. This requires "as far as is reasonably practicable" that at an appeal meeting the employer should be represented by a more senior manager than attended the first meeting. Mr Mead submitted that as the Respondent contemplated dismissing the Claimant before the statutory disciplinary procedures came into effect on 1 October 2004, those provisions did not apply. We agree. The question of fairness so far as the statute is concerned relates only to section 98.
The Evidence
4. We had an agreed bundle of documents contained in three lever-arch files. The first two ran to over 1,000 pages. A small number of documents were added by the parties and a similar number were produced by the Respondent at the Tribunal's request. In addition, we had a third bundle of documents containing what has become known as "the Kelly Report". This was used by the Respondent as the material on which five of the disciplinary charges against Mr Brady were brought.
5. When reading, the Tribunal read all of the documents which were cross referenced to the witness statements. We also read the transcript and notes of the disciplinary hearing and the appeal, together with those parts of the Kelly Report to which we were taken.
6. The Respondent served four witness statements on the Claimant and we read each of these. None was signed until that witness gave evidence. In the event, we heard from David Tyson, a member of the Executive Committee, known as the "EC", who was president from 20 July 2004 until 31 December 2004 when he resigned. He sat on all parts of the disciplinary hearing and was, the Respondent acknowledged, their principal witness. We also heard from Andrew Morrison, a member of ASLEF's Appeal Committee who chaired the Claimant's appeal hearing, and from John Fred MacDonald, who was elected to the EC in November 2004 after the then president, Martin Samways, resigned. Mr MacDonald sat on the final instalment of the disciplinary hearing on 30 November 2004 when Mr Brady had already been dismissed when he was expelled from membership of ASLEF and suspended from holding any office for five years.
7. At the close of Day 3, Mr Mead told us that he would call Mr Walker, Mr Morrison and Mr MacDonald on Day 4. At the start of the Hearing on Day four, we were told that Mr Walker would not be called. Consequently, we had no evidence from him as we were only given a draft statement. We had no explanation for his absence and we have ignored his draft statement.
The Law
8. The starting point in a complaint of unfair dismissal is section 98 of the Employment Rights Act 1996. This provides that:
"(1) In determining for the purposes of this Part whether the dismissal of an employee is fair or unfair, it is for the employer to show -
(a) the reason (or, if more than one, the principal reason) for the dismissal, and
(b) that it is either a reason falling within subsection (2) or some other substantial reason of a kind such as to justify the dismissal of an employee ..."
The Tribunal is only concerned with the reasons set out at subsection (2). Subsection (2)(b) identifies "the conduct of an employee" as a potentially fair reason for dismissal. It is for the Respondent to satisfy the Tribunal as to the actual reason for the dismissal and that it is a fair one under section 98(2). When this is done, the Tribunal must go on to consider whether the dismissal is fair or unfair having regard to the reason shown by the employer.
"and this -
(a) depends on whether in the circumstances (including the size and administrative resources of the employer's undertaking) the employer acted reasonably or unreasonably in treating it as a sufficient reason for dismissing the employee, and
(b) shall be determined in accordance with equity and the substantial merits of the case."
9. There have been a number of decided cases from the Employment Appeal Tribunal and higher Courts giving guidance to Tribunals on how we should apply the provisions of section 98. In unfair dismissal cases where the reason for dismissal is a conduct-related reason and that conduct is disputed, the leading case is that of the EAT in BHS -v- Burchell [1978] IRLR 379 EAT. This is an old case but it has received approval repeatedly over the years. It says that, in a case where the employee is dismissed for misconduct, in determining whether the dismissal is fair or unfair a tribunal must decide whether the employer who discharged the employee on the grounds of the misconduct in question entertained a reasonable suspicion amounting to a belief in the guilt of the employee of that misconduct at the time. This involves three elements: firstly, there must be established by the employer the fact of that belief - that the employer did believe it; secondly, it must be shown that the employer had in his mind reasonable grounds upon which to sustain that belief; and, thirdly, the employer, at the stage at which he formed that belief on those grounds, must have carried out as much investigation into the matter as was reasonable in all the circumstances of the case.
Case Numbers 2200587/2005
10. The expression "... equity and the substantial merits of the case" found at Section 98(4)(b) was considered by the Court of Appeal in the case of Post Office v Fennell [1981] IRLR 221 CA. The word "equity" was considered in particular and Brandon LJ said:
"It seems to me that the expression "equity' as there used comprehends the concept that employees who misbehave in much the same way should have meted out to them much the same punishment...".
In Hadfoannou v Coral Casinos Ltd [1981] IRLR 352, the EAT sounded a note of caution emphasising that the outcome would depend on the particular circumstances of the individual employees' case while the Court of Appeal in Paul v East Surrey District Health Authority [1995] IRLR 305 stressed that Employment Tribunals"... would be wise to scrutinise arguments based upon disparity with particular care ... and there will not be many cases in which the evidence supports the proposition that there are other cases which are truly similar, or sufficiently similar, to afford an adequate basis for the argument...".
The Tribunal's Findings of Fact

11. On 20 May 2004, there was a barbecue at ASLEF headquarters in Hampstead. As a consequence of an incident that evening, the EC suspended the Claimant Shaun Brady, the assistant general secretary, Mick Blackburn, and the president, Martin Samways. A day later, the acting general secretary, Keith Norman, suspended three members of staff, Julie Atkinson, Penny Bygrave and Dave Nixon. Disciplinary proceedings were brought against the Claimant regarding the incident at the barbecue. A number of unrelated allegations were also raised and the Claimant attended a series of disciplinary hearings. Because Mr Brady was a member of ASLEF and membership was a condition of his employment, he was disciplined in accordance with the ASLEF rules.
12. The Tribunal found it exceptionally difficult to identify the substance of each disciplinary allegation and to trace its route to a conclusion. It appears that when each allegation was formulated it was put to the EC as a resolution to commence disciplinary proceedings, and subsequently each allegation appears in the documents under its agenda number or, alternatively, it's EC resolution number. During evidence, Mr Tyson set out a number of the allegations and his numbering, at paragraph 61 of his witness statement. This numbering was agreed except that no. 2 in the allegations became 1(b) and the sequence was from then on amended. Mr Mead has helpfully set out the charges in a schedule to his submissions. The following were the substantive disciplinary charges brought by ASLEF against Shaun Brady which led to his dismissal.
1(a) An allegation of being involved in two fights and failing to avoid the fighting.
This arose from the incident on 20 May 2004. It was considered at a disciplinary hearing on 13 August 2004 when deliberation was deferred to 25 August to enable Mr Brady to produce Mick Blackburn as a witness. The EC found this allegation proven and amounting to gross misconduct. The sanction was that he should be dismissed from his position as general secretary. The result is set out in a letter dated 26 August (page 186).
1(b) Bringing ASLEF into unprecedented and serious disrepute, not least in relation to media coverage following the incident on 20 May.
This, like the first charge, came before the hearing on 13 August and was deferred to 25 August. The EC when it reconvened found the complaint proven and amounting to gross misconduct. The penalty was that the Claimant should be dismissed. This was set out in the letter of 26 August (page 186).
2 That the Claimant attended and spoke at a meeting on 7 June 2004 at the Three Horseshoes pub, bringing the union into further disrepute. This was raised at the disciplinary hearing on 13 August and deferred to 25 August. The complaint was not proven.
3 An allegation that the Claimant failed to co-operate with the Kelly Enquiry.
This allegation was considered at the disciplinary hearing on 13 August. The EC deliberated on this and found it proven and amounting to gross misconduct. This led to the first letter of dismissal, dated 13 August (page 1879).
4 An allegation that the Claimant had misled the Kelly Enquiry.
This was considered at the disciplinary hearing on 13 August. The EC concluded that there was insufficient evidence and the allegation was dismissed.
Mr Brady was also charged
5 with failing to convene meetings of the trustees with the general secretary and the president.
This was raised at the disciplinary hearing on 13 August and deferred to 12 November to permit Mr Brady to call a witness. This allegation was found proven at a disciplinary hearing on 12 November. Mr Brady was censured and warned as to his future conduct (page 876).
6 An allegation that the Claimant had wrongly obtained a cash advance of E6,288.13 on the ASLEF credit card.
This was considered at the disciplinary hearing on 13 August and the charge was withdrawn once Mr Brady had given his explanation (page 180).
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7 A charge that the Claimant had made false allegations regarding CSA payments being made by ASLEF on behalf of an officer.
This was considered on 13 August and found proven as an act of misconduct for which Mr Brady was censured (page 180).
13. Mr Tyson who at the time was the president of the EC, was the only witness for the Respondent to give evidence on these charges, the disciplinary hearing and the EC's deliberations. He confirmed in cross-examination that he could only speak for himself regarding the deliberations and outcome and was not in a position to speak for any of the seven remaining EC members.
14. Solicitors acting for the Claimant wrote to the acting general secretary, Keith Norman, appealing the decisions taken on 13 and 26 August (pages 846 - 849). The appeals committee was convened to hear this appeal on 24 November 2004, the day before Mr Brady's employment was to terminate.
15. On 28 October, Keith Norman wrote to advise the Claimant that the EC had resolved to bring further charges which would be heard at a disciplinary hearing on 30 November (pages 868 - 870). This letter detailed 13 further charges of alleged financial impropriety. This disciplinary hearing was listed to be heard after the effective date of termination on the three findings of gross misconduct which had each led to a separate decision to dismiss. There had been an investigative interview between Keith Norman and Mr Brady on 25 August. This was the same day as the reconvened disciplinary hearing. The outcome of this final disciplinary hearing was conveyed to the Claimant in a letter from Keith Norman dated 2 December 2004 (pages 935A onwards).
16. The Tribunal finds this letter wholly unintelligible, referring as it does only to individual EC resolutions by number, giving the finding and sanction, if any. No reference is made to the individual allegations and eleven alleged breaches of Rules are referred to in addition to the 13 charges. This document was provided at the Tribunal's request and was said to be the letter from the Respondent setting out the results of the disciplinary hearing. Of the 24 allegations, seven were not proven or were withdrawn. For the remainder, where the Claimant was found guilty of the charge he was expelled from membership of the union or suspended from holding any office for five years.
17. On 13 January 2005, Mr Brady's solicitors wrote to the union, indicating the Claimant's wish to appeal against these further disciplinary findings (page 946). The rules state that any appeal must be notified to the general secretary in writing within six weeks of the decision being "...communicated in writing to them and of the reasons for doing so" The letter of 2 December is date-stamped as received on 6 December and in our view was "communicated in writing" to the Respondent on that date, meaning that any appeal should have been submitted by Monday 17 January 2005. Even if time runs from 2 December, the appeal letter, which was faxed on 13 January, would have been received by the Respondent in time. However, ASLEF refused to accept the appeal on the grounds that it was out of time but, "without prejudice" to their argument that the attempt to bring the appeal was fatally flawed, they requested a copy of the grounds that were previously put by Mr Warboys Mr Brady's representative, for the appeal.
18. The Respondent denied knowing what these grounds were and requested a copy. It appears that the Claimant's solicitors subsequently abandoned hope of pursuing this appeal against expulsion. However, in our opinion, the Respondent had already refused to entertain an appeal on the untenable ground that it had been presented out of time.
19. The appeal against the outcome of the first set of disciplinary charges was held on 24 November 2004 and was chaired by Andy Morrison. The committee upheld the EC decision and rejected the appeal.
The reasons for dismissal 
20. The Respondent's case is that the reason for dismissal was the Claimant's conduct. In presenting the Claimant's case, Mr Sethi sought to persuade the Tribunal that there was a long and bitter history of conflict between the EC members and the Claimant and that incidents leading up to his suspension showed the Respondent's bad faith in disciplining the Claimant. These events, he submitted, and Mr Brady asserted in his evidence, amounted to
"a campaign to undermine and remove him from office which was politically motivated and was orchestrated by the majority of the members of the EC of the union" (ET1, page 8).

Similar wording was used in the opening sentences of Mr Brady's revised written submissions to the first disciplinary hearing (page 71 - 76) dated 5 August 2004. The Claimant was represented at the disciplinary hearing and the appeal by Mr Len Warboys, a retired member of ASLEF. In his opening address to the disciplinary hearing on 13 August, Mr Warboys attacked the impartiality of the EC and stated:
"The disciplinary charges brought against the general secretary is without a doubt the final act in a campaign against Brother Brady that began long before he had even stood in the election for the office of general secretary. "(page 77).

21. The Tribunal heard of incidents that occurred in the run-up to the general secretary's election where he stood against the incumbent general secretary, Mick Rix. One example was when reports appeared in the national press, stating that Mr Brady had been accused of sexual harassment in 1995. In fact, he was cleared of this allegation in 1996 but there was no official denial by ASLEF of this potentially very damaging allegation. Mr Brady did not have the support of the union hierarchy in his bid to be elected as general secretary. He had only recently been elected to the EC and the other seven EC members all supported Mr Rix. Mr Brady received only 11 branch nominations in support of his candidacy, in contrast with Mr Rix's 88. However, Mr Brady was elected on 17 July 2003 by a clear majority of the voting members. He was the first serving member of the EC to challenge the incumbent general secretary in an election.
22. Between Mr Brady's election and taking up his post on 18 October, one EC member (Steve Usher) brought a resolution to suspend him. No seconder was found. Mr Tyson agreed that this was "not the right thing to do". Subsequently, on 6 October 2003, the EC passed resolution 668/442 (page 892). This, firstly, congratulated Mr Rix on his financial management of the union in the preceding five years; secondly, reaffirmed all EC resolutions regarding finance in the previous four years; and, thirdly, imposed a limit of £500 on any spending, amongst other things on staffing, employment of consultants and advisers, with a requirement that any expenditure over £500 needed the prior approval of the EC.
22. In reply to tribunal questions, Mr Tyson, who was not present at this EC, confirmed that the imposition of a spending limit was unprecedented. The Respondent's witnesses confirmed that Mr Rix was not constrained in this manner and that the resolution was rescinded when Mr Norman took office. This resolution in imposing such a low financial limit was done with the intention of limiting the general secretary's powers and subjecting him more closely to the control of the EC. It was a hostile act for which he were given no convincing reason.
23. While general secretary, Mick Rix occupied a flat at the headquarters building in Hampstead. This was either a two- or three-bedroomed flat. However, before Mr Brady took over as general secretary, Mr Rix leased the flat to the union's caretaker who was already living on the premises. ASLEF's rules provide, at rule 5(a)(i)(g)e
"Any member on being elected to the position of General Secretary shall reside at a place compatible with their duties and requirements of the post, Where necessary, such residence will be provided by the Union as determined by the Executive Committee."

Mr Brady and his family lived in Southampton, and it is not disputed that the Respondent was obliged to provide him with appropriate accommodation.
24. On his first day as general secretary, Mr Brady was shown to a small, one bedroom flat containing old furniture. He rejected this. Mr Brady is married with two young children. For several weeks thereafter, he commuted from Southampton to Hampstead daily, which involved a 15-hour day. He then found a suitable flat which the Respondent agreed he could lease. This was done through ASLEF's legal department. Mr Brady took out a little over £6,000 on his ASLEF credit card to pay the advance rent and deposit. This withdrawal was subsequently to become charge 6. The Tribunal has heard a number of reasons for Mr Rix's act in leasing this flat to the Respondent's caretaker and we conclude that it was done with the intention of making the new general secretary's life more difficult.
25. On Mr Brady's first day in office, he found that the head office manager was absent. She never returned to work. This made it very difficult for him to get even the most basic things done. The head office manager, Debbie Dwight, was Mr Rix's life partner. She indicated to the EC that she would find it difficult to continue working under the new regime and they accepted this and gave her a severance payment of around E37,000, which was more than a year's salary. We heard from Mr Tyson that the EC authorised Martin Samways "to pay off" Ms Dwight and placed no limit on the amount of any termination payment. There was no legal requirement to pay Ms Dwight anything and we note that the Respondent had to replace her with a new head office manager. We did not see a copy of the EC resolution authorising Mr Samways to negotiate this payment to Ms Dwight. It is said that this was done at the 5 August EC. Mr Brady, who was present at that EC, denies this. In his report, Matthias Kelly QC acknowledges that the resolution, which presumably he saw, was "recorded in such short format" and was introduced with an oral report. Mr Kelly continues:
"I think it would be highly desirable if resolutions were actually spelled out so that the clear conclusion of the EC on any particular issue is apparent from its minutes."
We agree with that sentiment and we are surprised at the arrangements, which appear to lack any financial accountability.
26. Ms Dwight was not the only member of staff absent when Mr Brady took up his post. The press officer was also absent and there were no personnel at all in the general secretary's personnel section which deals with all of the general secretary's correspondence, prepares agenda items and reports to be placed before the EC. Ms Dwight was one member in the GSP, the other was Ms Quist who had been transferred to the Payroll Department, an area where, according to Mr Brady, and this is not challenged, she had no experience. Mr Brady called for volunteers for secondment as head office manager. The finance officer and Penny Bygrave from the Industrial Relations Department, volunteered. Ms Bygrave was selected, whereupon the finance officer and his assistant both went off sick. This was within one week of Mr Brady starting in post.
27. Despite what Mr Tyson told us about going out of his way to help the Claimant when he started in office, we are satisfied that Mr Brady was given no real assistance by any senior figure in the union. We set out above a number of instances which we believe at best amount to leaving the new general secretary to make the best of a poorly-resourced situation and at worst amount to a deliberately contrived situation to undermine and disadvantage a new general secretary whose election was unpopular with the EC. Mr Brady's experience and training was as a train driver and not as a manager of a powerful institution. He was neither prepared nor equipped to cope with the situation in which he found himself.
28. On 9 December 2003, Mr Brady issued a circular (page 541), stating that with effect from 1 January 2004 no expenses would be paid unless the claims were fully supported by receipts. He told us that the reason for this was to ensure that only expenses that had been incurred were paid out, and his principal concern was that members who were entitled to free rail travel appeared to be claiming travel expenses without any supporting evidence of expenditure. He said, and this was not challenged, that one EC member was claiming £400 or more each week. He was forced to back down and withdraw this circular by the EC who instructed him to rescind it on 17 December. The terms of the new circular provide that:
"Officers, representatives and EC members are no longer required to submit proof of purchase with their travel expenses. "(page 542).
The impact of the EC decision was to require receipts for all expenses claimed apart from travel expenses. At around the same time, Mr Brady instituted a new practice requiring two signatures, his own and that of Mick Blackburn, the assistant general secretary, on ASLEF cheques.
29. On 26 March 2004, the EC took the unprecedented step of announcing its intention to sit in permanent session at union headquarters. Previously, they only usually sat on one week each month, making policy and overseeing the work of the union. From this point on, they managed the day-to-day work of the union, scrutinising all outgoing and incoming post. Resolution 319/424 (pages 909 - 910) instructed the general secretary and other senior officers:
"to list every matter requiring approval in consideration of the running of ASLEF operations and organisation, including circulars, press and media, finance, legal matters, equipment renewal, building work- and renewal etc."

This same resolution instructed Matthias Kelly QC to inquire into:
"all matters relating to the operation of the Union from 1St January 1994 to the close of EC business on 26 March 2004".
Mr Tyson told the Tribunal that this motion was carried unanimously. However, it is recorded that three of the eight EC members opposed it, Messrs Walker, Wilkinson and Bradley. We understand that once a motion is passed by a majority it is a convention to describe it as "unanimous".

30. We find that Mr Brady was given no notice of this motion, which was tabled partway through the business of the EC on 26 March, just after Paul Blagborough had reported and left the EC. Mr Brady said he argued forcefully that the motion had not been properly tabled and passed through his office. He said the resolution was unconstitutional and contrary to rule 1(d) of the ASLEF rules which state:
"All communications connected with the business of ASLEF shall be addressed to the General Secretary at the Head Office, 9 Arkwright Road".

Mr Mead did not challenge Mr Brady on this point although in submissions he said that the rule did not bear the interpretation that the Claimant put on it. In answer to the Tribunal's questions, Mr Brady took us to this rule, which was not in the agreed bundle, and said he had protested at this unconstitutional act and was told that the EC was "going to do it anyway".
31. The background to the instruction of Mr Kelly was that in November 2004, the EC had instructed the general secretary, Mr Brady, to "furnish a full report regarding trade union subscriptions to the March EC". This had been commissioned in the light of objections to a proposed large increase in subscriptions which had been objected to by the membership in the light of the EC's saying that the union finances were healthy. To achieve this, Mr Brady instructed Paul Blagborough, who had previously been finance director of the Labour Party and had also managed TUC funds. Subsequently, Mr Kelly's report was critical of Mr Blagborough's instruction, saying that it was done without EC authority (paragraph 12, page 6, and paragraph 19, page 17, of the Kelly Report). Mr Brady said that as a train driver he did not have the knowledge or expertise to produce the type of report required by the EC and that the instruction of someone who did was implicit in the resolution. We sympathise with this view and note that this was not one of the disciplinary charges against Mr Brady.
32. Mr Blagborough produced an interim report which was leaked to the press. It was critical of the union's accounting process, concluding that the accounts were not properly audited and did not reflect the true state of the union's finances. He referred to the accounts as "shambolic". On 22 January 2004, the EC noted the interim report and instructed Mr Blagborough to produce further reports to the March EC containing "a full review of ASLEF's finances". Mr Blagborough presented this report to the March 2004 EC and was not challenged over it. When he left, the long composite resolution 319/424 was tabled without notice. It rejected the report from Mr Blagborough "due to inaccuracies and discrepancies"' Mr Tyson, despite the EC motion 084/424 at (page 907) refused to accept, in the face of cross-examination, that this report had indeed been authorised by the EC. This refusal to admit the obvious undermined the credibility of Mr Tyson's evidence for us.
33. From 26 March 2004 onwards when the EC started to sit in permanent session, the day-to-day management of the union was taken out of Mr Brady's hands. Although it was relaxed two months later and the whole EC stopped sitting in permanent session, from then on the president or the vice-president remained permanently on the premises. The president throughout this period was Martin Samways, who on Mr Tyson's evidence had prepared motion 084/424 with external assistance. The motion itself was presented by Mr Tyson and seconded by Mr Moran. In reply to cross examination, Mr Tyson confirmed that no errors or inaccuracies had been raised with Mr Blagborough and, when pressed, he was unable to identify any. This again led to our questioning the reliability of his evidence.
34. The EC seems to have treated Mr Brady little respect despite his office. On one occasion, after speaking to the press and complaining that the new financial constraints left him unable to buy even a jar of coffee, one EC member, Mr Usher, left a jar of coffee on his seat in the EC room. On another occasion, Mr Tyson accepted that he had instructed Mr Brady to "get your arse into the EC room" although he was already on his way out of the building to a pre-arranged meeting.
35. We find that the EC gave the Claimant no assistance to carry out his duties from the day he started as general secretary until he was effectively sidelined when the EC began its permanent session. In fact the EC actually took a number of steps to curtail his effectiveness and reduce his authority and sphere of influence as general secretary. We find that the reason for this was that they were unhappy with, and unable to accept, the fact of his election as general secretary of ASLEF.
The Fairness of the Procedure

35. In any disciplinary proceedings where misconduct is disputed, it is essential that the employer carries out a proper investigation in accordance with the principles in the Burchell case. Mr Brady denied all of the allegations of misconduct. Because he was an officer of the union and as general secretary was required to be a member of ASLEF, he was disciplined under the union's rules. The rules relating to discipline are contained within rule 17. Rule 17(2) sets out the investigation procedure to be followed within the disciplinary process. Rule 17(2)(b) provides that an investigation should be carried out by the general secretary or "another officer not connected with the complaint".
36. The first decision to dismiss the Claimant was on the finding that Mr Brady was guilty of gross misconduct in failing to co-operate with Mr Kelly's report (charge 3). These charges were added to the initial disciplinary charges in a letter of 21 July from Keith Norman (page 103). The allegations were taken from the Kelly Report and no subsequent inquiry was conducted. The Claimant was not asked for his version of events but simply summoned to a disciplinary hearing and told if the allegations were proven they could lead to his dismissal. This is in breach of the union procedures. We see no reason why there could not have been a meeting with Mr Norman where the Claimant could defend the allegations at an investigatory stage. At the same time, Mr Brady was also accused of deliberately attempting to mislead Mr Kelly. This allegation was not proven because of insufficient evidence (charge 4). Presumably, had there been an investigation, it could have been dropped at an earlier stage. No witnesses were called on either count at the disciplinary hearing and the Respondent relied on the Kelly Report itself. The Respondent adopted the same position for charge 5, "trustee meetings", charge 6, "use of the ASLEF credit card", and charge 7, "the CSA allegation". No witnesses were called and the EC proposed to rely on Mr Kelly's own findings. This failure to carry out an investigatory interview was seriously to the Claimant's detriment. We find that in relation to all of these charges, the Respondent failed to carry out any investigation into the allegations pursuant to rule 17(2)(b). This was in breach of their own disciplinary procedures.
37. The EC made a decision on all of these charges on 13 August whilst deferring its decision on the other allegations to permit Mr Brady to call witnesses. It would have been both preferable and fairer to defer all decisions until the EC had heard evidence on all counts. Mr Warboys requested the EC to do this but his request was refused. We were given no reason for the rejection of this request.
38. Following the barbecue incident on 20 May, Mr Brady was suspended by the EC pursuant to a recommendation in a report prepared by Mr Tyson on 25 May (pages 636 - 656 with enclosures). Mr Tyson also recommended the suspension of the president, Martin Samways, and Mick Blackburn, the assistant general secretary. In the same report, he recommended that Keith Norman, district secretary for District 7, should be invited to cover the position of general secretary. The EC approved these proposals on 25 May. On 26 May, the EC agreed resolution 572/425, that the acting general secretary and vice-president should meet with the general secretary of the TUC to prepare a short-list of "suitable independent" persons to conduct an independent inquiry. As a consequence, Professor Aileen McColgan was appointed with two others. The terms of reference of the McColgan Enquiry are at page 112. We note that the terms of reference do not refer to a disciplinary investigation but rather to the panel forming "a view" as to what happened on the night of 20 May. The Respondent accepts that the appointment of Professor McColgan is outwith rule 17 and therefore not in compliance with the disciplinary procedure.
39. At paragraph 45 of his witness statement, Mr Tyson said: "My original thought was that 1 would ask Keith Norman to carry out a full investigation." That would have been the proper thing to do. However, it was not done and we can see no good reason for departing from the rule book in this context. No attempt was made to secure the Claimant's agreement. Keith Norman wrote to him (page 664) to notify him of their intentions, saying that the terms of reference and relevant paperwork `Will be sent to you at the same time as they are sent to the investigator". Mr Brady was notified by letter on 28 May. That letter enclosed a copy of a press release of the same date. In effect, he was told of the establishment of the McColgan Enquiry after details had been released to the press (page 671).
40. Professor McColgan reported on an unspecified date in June 2004. Her report is at pages 1112 - 1117 of the bundle. She made a number of findings critical of the union and its culture. The panel found that Julie Atkinson had been struck by Martin Samways, whose conduct was said to be "wholly unacceptable". They did not find that Mr Brady assaulted Mr Samways but found that the two men had engaged in "a brawl, fight or wrestling". The report concluded:
"it is imperative that ASLEF take steps to turn itself around and replace what appears to us to be a self-destructive culture with one of which its members can be proud".

The final sentence reads:
"The Executive Committee will have to decide what to do about the President and the General Secretary."

The Report contained no hint that the panel thought that they were charged with a disciplinary inquiry. Although they took witness statements from those present on the night of 20 May, these are not attached to their report, nor were they shown to the Claimant despite his request. However, the EC felt able to proceed with the disciplinary hearing and dismissed the Claimant in reliance on the McColgan findings of fact.
42. We find that this was not in any respect a disciplinary inquiry into Mr Brady's actions, nor was it in compliance with rule 17. Further, Mr Brady was not offered the opportunity of a disciplinary hearing to challenge the evidence on which the McColgan report based its findings. He was not given the opportunity to read the witness statements taken by the Panel on which they presumably founded their conclusions. This is important because by 25 May Dave Tyson had already carried out an investigation with John Usher, the union's legal officer. They had obtained seven witness statements which were sent to Professor McColgan and were attached to the papers for the disciplinary hearing sent to Mr Brady. Mr Tyson was the only member of the EC disciplinary panel who gave evidence to the Tribunal on this charge. In our view, his earlier involvement in conducting a separate inquiry was incompatible with his role on the disciplinary panel.
43. A further charge on which the Claimant was found guilty of gross misconduct, was that at 1(b), bringing the union into disrepute in relation to media coverage following the 20 May incident. No investigation was made into this allegation before Mr Brady was summoned to the disciplinary hearing. The Respondent relied purely on the contents of press reports themselves and on the conclusion in the McColgan Report which states that actions on 20 May had led to "appalling publicity for the union". No explanation was sought from Mr Brady before the disciplinary hearing. We note that, despite quotations attributed to Mr Samways having been reported, and Mr Samways' own involvement on 20 May, the EC did not recommend a similar charge be brought against him (page 989). No investigation was carried out in accordance with rule 17(2)(b) into any of the allegations before the disciplinary hearing on 13 and 26 August. The EC relied on the findings in the McColgan and Kelly Reports, neither of which had been convened for disciplinary purposes and in doing so, in our opinion, they abrogated their own duty which was to make findings of fact on the allegations. In our view, this omission amounted to a substantive defect in the proceedings.
44. Subsequently, a very long list of additional allegations were brought against the Claimant to be considered at a disciplinary hearing on 30 November. This was some five days after his dismissal. Mr Norman did carry out an investigation before recommending the EC should discipline the Claimant. He had an interview with Mr Brady. This is the procedure that should have been adopted with the previous charges. Prior to the disciplinary hearing, there had been press reports as early as July raising the allegation that the ASLEF general secretary had been accused of forging cheques (The Independent, 28 July 2004, page 784). This was before the first disciplinary hearing had started.
45. This very damaging allegation could only have come from ASLEF headquarters. The substance was that on around five occasions Mr Brady or Mr Blackburn had forged the other's signature on a cheque. This requirement for two signatures was introduced by Mr Brady. Although he was found guilty on this count of gross misconduct, there was no suggestion that on any of these occasions this was done for personal gain. Mr Brady's assertion that on each occasion he or Mr Blackburn sought the other's consent was not challenged. Ironically, a large number of the charges related to allegations that the Claimant had failed to provide receipts. Mr MacDonald, who was the Respondent's witness on these allegations, confirmed that at the disciplinary hearing Mr Brady had produced a carrier bag full of receipts and he accepted that these could have "cleared everything up". However, the disciplinary committee did not feel it needed to adjourn to consider them. In their view, they should have been provided earlier. Mr MacDonald accepted that Mr Brady said that he had had difficulty in obtaining these from his office because of problems with the Finance Department. However, the disciplinary panel did not consider the receipts and in our opinion their failure to do so was unreasonable and amounts to a denial of a fair hearing. We are satisfied that by this stage the EC had determined to expel Mr Brady from the union and debar him from standing for any elected position for five years. In our view the outcome of this hearing was predetermined.
46. Mr Brady makes a number of complaints of breaches of procedure and of the rules of natural justice. We do not accept that he had a right, or should have been allowed, legal representation during the disciplinary process. The procedure did not allow for this, nor does statute. However, we are satisfied that in bringing the second set of allegations under the first disciplinary hearing he was given less than the three weeks' notice required under rule 17(3)(b). His complaints were set out in letters to Keith Norman on 18 and 28 July (pages 92 and 105). The Respondent failed to provide him with documentation on which the Kelly Report relied in reaching their conclusions. Although deadlines were extended, Mr Brady was never given access to the primary materials used by the Kelly or the McColgan Enquiries. His requests were simply sidestepped by Mr Norman, and this failure to provide documentation is, we believe, in breach of rule 17(3)(a).
The Appeal Hearing

46. Mr Brady appealed the outcome of the disciplinary hearing on 13 and 26 August. We acknowledge that an appeal hearing, if it is a re-hearing, can rectify defects in a disciplinary hearing. The provisions of rule 8 cover the appeal committee. The Respondent asserts that the appeal was a re-hearing. This is not conceded by the Claimant. In our view, this is not sustainable as on Mr Morrison's own evidence (paragraph 8) the appeal committee received copies of the transcript of the disciplinary hearing which were the subject of the appeal. As a consequence, they "heard" the evidence that had been put at the earlier disciplinary hearing. In the circumstances, we do not accept that this was a re-hearing and we note that there is no reference in rule 8 to a re-hearing on an appeal.
47. The members of the appeal committee are taken from the general membership of the union and in that respect are junior in the union hierarchy to members of the Executive Committee, the body from which they hear appeals. Mr Morrison accepted this proposition. We also note that the EC had to accept and endorse the appeal committee findings once they had been made. The ACAS Code of Practice recommends that where possible the appeal committee should be composed of members senior to those on the disciplinary panel and this was certainly not the case here. The Respondent's case on appeal was presented by Mr Tyson, the union president, and Mr Norman, its general secretary, together the union's two most senior figures. This undermines for us the independence of the appeal committee.
48. Mr Morrison, the chairman of the appeal committee, gave evidence before us. He has been on the appeal committee since the 1980s. When asked when the appeal committee had overturned a decision of the EC, he could think of only one occasion. This was when Martin Samways appealed in 1998 against suspension for five years for repeated incidents of drunken behaviour. This sanction was reduced to a £500 fine by the appeal committee. Mr Morrison said that in overturning the EC's decision on that occasion the committee had been mindful that Mr Samways had just been re-elected by his district as an EC member, and that they had taken into consideration the support of the membership. There is no suggestion that they had such considerations in mind when they considered the Claimant's appeal. Mr Morrison subsequently recalled that there had been a number of occasions back in the 1980s when he started, when the appeal committee had reversed a finding of the EC with regard to refusal to accept people into membership.
49. In the circumstances, we find that the appeal committee was not a truly independent body and was unlikely regardless of the merits, to overturn the EC's findings on the Claimant's conduct. We have already referred to the Respondent's failure to accept the second appeal application against expulsion from the union and the bar on standing for office.
50. In considering the fairness of any disciplinary sanction, a tribunal should take note of any proven disparity of treatment. Mr Brady states that his treatment was unduly harsh and unfair when compared with the treatment imposed on Mr Samways. The McColgan Report made findings that were much more critical of Mr Samways than of Mr Brady. They made some "very clear findings of fact" as to Mr Samways' conduct. Mr Samways on his own admission was loud and abusive at the barbecue. They found that he had used abusive language towards Ms Atkinson and that this was not a oneoff occurrence. Mr Samways had subjected Ms Atkinson "to a sustained verbal battering" He had used this language previously to other women staff as well as Ms Atkinson, and he followed his "verbal battering" by striking her on the mouth. His conduct was described by McColgan as "wholly unacceptable".
51. Following his suspension on 26 May, Mr Samways was suspended from office. On 15 June, the EC resolved to bring disciplinary charges against him (page 987) that:
"contrary to rule 17(a)(vi) he should be charged with (a) abusive behaviour, (b) striking a member of staff and (c) being involved in two fights with the general secretary."
Unlike Mr Brady, Mr Samways was not charged with bringing ASLEF into "unprecedented and very serious disrepute", not least in relation to media coverage following the incident on 20 May. We note that in The Evening Standard of 25 May 2004, Mr Samways is said to be "speaking exclusively to The Evening Standard' whereas Mr Brady is reported as "refusing to discuss the incident".
52. No disciplinary proceedings were actioned against Mr Samways. Mr Tyson said this was because:
"At the EC meeting on 24 June we received a letter of resignation from Martin Samways in which he gave assurances that he would never seek union office again. In the circumstances we accepted his resignation and determined there was no need to go ahead with the disciplinary charges. As a non-employee of the Union, the available sanctions under rule were for us to censure him and warn him as to his future conduct, suspend him from office or benefits, fine him or expel him from membership. Given he had shown remorse for his actions and voluntarily agreed never to seek Union office again, we considered no further action was necessary." (paragraph 64 of Mr Tyson's witness statement).
At paragraph 92, Mr Tyson says:
"Martin resigned and confirmed that he would never again seek office in ASLEF. He showed considerable remorse and regret and acknowledged the shame he had brought on the Union. The EC accordingly decided to take no further action on the disciplinary charges. Sean, in contrast, never showed any remorse about his actions or the incident itself."

53. The Tribunal requested a copy of the letter of resignation and the EC resolution that followed it. We were provided with a document headed "News - A Personal Statement from Martin Samways" (page 991) that was clearly incomplete. We requested the full document which was produced after evidence had concluded (page 991 A). This document is not a letter, it is unsigned. Furthermore, it contains no assurances regarding Mr Samways' intention never to seek union office again. We do not accept that it is an expression of "regret and remorse". It is argumentative, disputes the McColgan findings that he assaulted Ms Atkinson and refers to "these absurd allegations" and "the absence of proof". The EC resolution (page 990) notes the resignation is "acceptable" and continues:
"In the light of assurances given by Brother Samways' correspondence, the provisions of EC resolutions 563/425 [that is regarding his suspension] and 664/425 [that is bringing disciplinary charges against him] be rescinded."
54. The documentary evidence does not support the Respondent's case that Mr Samways was allowed to resign in return for assurances regarding his future involvement in union activities or his expression of remorse. We reject Mr Tyson's evidence as misleading. However, it appears that the EC has also misrepresented the position in the wording of the resolution. The effect of the EC resolution is to quash the decision to suspend and bring disciplinary charges against Mr Samways. It is as if this had never happened. It would have been sufficient merely to resolve that no further action be taken. We find that the Respondent's treatment of Mr Samways was much more favourable than that towards the Claimant, particularly as on any version of events Mr Samways was the more culpable, as Mr Tyson accepted.
55. There is a blatant disparity of treatment which we believe can only be explained in terms of the factionalism of the union that McColgan found was rife, and in the hostility that we found the EC had demonstrated towards Mr Brady since his election. The Tribunal questioned Mr Tyson on Mr Samways' activity in the union since his resignation. We were told that in February 2005 Mr Samways attended the union's Annual Assembly of Delegates. This body is described at rule 14(1) as "the controlling body' of ASLEF. It is also described as its "parliament". Mr Tyson in answer to tribunal questions, said that he did not consider attendance at the AAD to be inconsistent with Mr Samways' assurances. We are forced to the conclusion that Mr Samways gave no assurances and none were accepted. He continues as an ASLEF member and is sent by his region as a delegate to the AAD.
Submissions

56. Both counsel had prepared written submissions and we do not repeat them here. They were set out to us on 31 October. Mr Mead supplemented his written submissions orally. His case was that the Claimant was guilty of gross misconduct and that the dismissal was not unfair. Mr Sethi relied on the Court of Appeal decision in the case of Maund -v- Penwith District Council [1984] IRLR 24. Here, the Court of Appeal held that it is not for the employee to prove the reason for his dismissal but merely to produce evidence sufficient to raise the issue or to raise some doubt about the reason for dismissal. He took us to the EAT decision in Timex Corporation -vThomson [1981] IRLR 522, which says that it is for the Tribunal in each case to decide whether, on the evidence, the employer has shown what was the reason for dismissal. He also relies on the case of Adams -v- Derby City Council, which states that the Tribunal cannot simply consider whether there was a dismissible offence without having regard to the reasons given by the employers.
57. Mr Mead relied on the cases of Hadiioannou -v- Coral Casinos Ltd [1981] IRLR 352, Paul -v- East Surrey District Health Authority [1995] IRLR 305 and Securicor -v- Smith [1989] IRLR 356 where these superior Courts set out their propositions on consistency or disparity of treatment.
The Tribunal's Conclusions

58. The Tribunal is satisfied that the reason for dismissal was not the EC's genuine belief that the Claimant was guilty of the conduct alleged, which is a potentially fair reason, but rather that they were determined to dismiss the general secretary who had been elected in spite of their opposition to him. We have set out in detail the way in which Mr Brady's life was made more difficult by the EC and we find that the decision to commence disciplinary proceedings, and the manner in which they were conducted, was an act of opportunism. We reject the Respondent's assertion that the dismissal was "by reason of "the Claimant's conduct. The Respondent has therefore failed to satisfy the Tribunal that the dismissal was for a potentially fair reason.
59. However, we then went on to consider the fairness of the procedure adopted in accordance with the guidance at Section 98(4) of the Employment Rights Act 1996. With regard to charges 1 to 7, there was no proper investigation as there was no inquiry in accordance with the Union rules into the allegations made against the Claimant. Rule 17(2)(b) provides that an investigation should be carried out by the general secretary or "... another officer not connected with the complaint". Neither the McColgan nor the Kelly inquiries complied with this rule, and neither of them was set up to investigate disciplinary allegations. In our view, the Respondent has failed the Burchell test. There was no inquiry into the allegations which accorded with the Union's rules. The Tribunal does not accept that the EC truly believed in the fact of the Claimant's guilt. Their motivation was as we find above. In any event, the investigation, such as it was, was in breach of the union rules. We do not accept that such fundamental unfairness could be cured on appeal unless it was done by rehearing. The appellate body was not, in our view, truly independent and was unlikely; on past performance, to overturn the EC decision.
60. The final set of disciplinary proceedings were conducted unfairly, although the decision had already been taken to dismiss Mr Brady. The Respondent's evidence was unequivocal. The EC was not prepared to consider the evidence adduced at the hearing which, on Mr MacDonald's admission, could have cleared up the matter of the credit card allegations. They did not consider whether Mr Brady had made any personal gain and ignored his explanation that his actions over the cheque signatures were done with Mr Blackburn's agreement and in the best interests of the union. These were all relevant factors. We consider that these proceedings were only brought in order to ensure that Mr Brady could no longer take an active part in the union's life following expulsion and suspension from seeking election for five years.
61. We also considered the issue of disparity of treatment raised by the Claimant. Mr Brady was a member of ASLEF and was also employed as its general secretary. Mr Samways was not an employee. However, the same disciplinary rules covered both men. The cases are not identical but we believe the difference in treatment, given that it arose from the same set of circumstances, is relevant. Mr Samways was effectively exonerated apparently by virtue of his purported remorse and assurances given in his resignation "letter'. Mr Brady was not even disciplined in accordance with the Union's rules. There was, we find a disparity of treatment which would lead us to question the fairness of the process against Mr Brady, were it necessary to do so. However, it is only one factor in a range of matters for consideration. The Respondent has not satisfied us as to the fairness of the reason pursuant to Section 98(1).
62. In conclusion, we would add that we found Mr Brady to be a credible witness and accept the evidence which he gave to this Tribunal. The unanimous judgment of the Tribunal is that Mr Brady was unfairly dismissed by the Respondent.
63. When the Tribunal had given our judgment on the unfair dismissal complaint, the Chairman set out for the Claimant the Orders that the Tribunal is empowered to make under section 113 of the Employment Rights Act 1996. At Mr Sethi's request, we adjourned briefly to allow the parties to consider the position. We allowed a further adjournment for counsel to see whether it was possible to reach any terms of agreement. This did not prove possible in the time available. However, Mr Sethi indicated it was Mr Brady's initial view that he would be seeking an Order for Reinstatement. Mr Mead said that this put the Respondent in some difficult as today was the first indication that Mr Brady was looking for reinstatement and he was without formal instructions on this point. He requested an adjournment of 14 days in which to obtain instructions.
64. The Tribunal has considered the Respondent's application to adjourn. Mr Mead says he has instructions on compensation but, because the Claimant had not previously indicated his preference for reinstatement, he has no formal instruction on this. His difficulty is further compounded by the Tribunal's findings which he says are critical of the EC and the present general secretary, Mr Norman. We accept we have made some findings which are critical of the EC, but we have made no real criticisms of Mr Norman. He could have conducted earlier inquiries but it appears from Mr Tyson's evidence that he was not asked to do so.
65. We have been asked to consider whether, on a preliminary basis, it is practicable to reinstate Mr Brady to the position of general secretary. We expect to hear evidence from the Respondent as to practicability, and possibly from the Claimant. We will also hear legal submissions from both. On past experience, we know that this will take some time.
66. Whether we agree Mr Brady's request for reinstatement or refuse it, we will then have to go on to consider the type of Order to be made once we have concluded our deliberations on the application. The Tribunal is of the view that we are going to need longer to deal with remedy than the time that remains to us today. This is a serious matter and it should not be rushed.
67. In the circumstances, we agree to the application for the adjournment. We will reserve any application for costs of the adjournment until the new date. The Tribunal will resume on 17 January 2006.
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The Claimant is a train driver. He works at Cambridge. He was formerly a member of the Associated Society of Locomotive Engineers and Firemen ("ASLEF"). There is a history of disagreement between himself and officers of the union which resulted in his expulsion in November 2004. In evidence he described himself as the most loyal member which the union did not have. In this action he claims damages for libel against the Defendant who is now the General Secretary of ASLEF. At the times material to this action the Defendant ("Mr Norman") was Acting General Secretary. 

It is common ground that on 18 May 2005 Mr Norman published a circular to the members of ASLEF, who number some 18,000 people. Identical words were published in the June 2005 issue of Loco Journal (ASLEF's in house magazine) and that issue was also published on the website www.aslef.org.uk ("the ASLEF website"). Mr Trumm complains of all three occasions of publication. The words complained of are addressed to "all branches and reps", signed by Mr Norman and read as follows: 

"THE "TRUEASLEF" PROJECT and Steve Trumm
Rumours abound in some areas along the lines that Mr Trumm, the self-acclaimed "webmaster", says that ASLEF have approached him with an offer to pay £20,000 to drop his case against us and the impression given is that he is the injured party.
Let us set the record straight.
We have not agreed to pay Mr Trumm a penny. 
There were two High Court actions against him for libel, which we expected to succeed and we understand he was told by his lawyers were going to result in him being ordered to pay damages and costs, probably over £100,000 – whereas if he had been innocent and truthful, he would not have had to pay anything. 
There were two Employment Tribunal cases that he brought against ASLEF, which we expected to win, and the Chairman of the Tribunal at a preliminary hearing asked Mr Trumm what he expected to gain from the actions even if he won. 
Mr Trumm made 12 complaints to the Certification Officer – none of those were ever clarified sufficiently to be sent to us by the CO. 
It is certainly true that we reached an agreement with Mr Trumm via his lawyers. This agreement was made following EC Resolutions, including resolution 145/424 of 18 February 2004.
This agreement provides that we will withdraw the cases against Mr Trumm and not pursue him for costs and in return he will withdraw his claim against us and attend a meeting with "trueaslef" on the agenda. If he conducts his part of the bargain to the satisfaction of ASLEF we agree to pay his lawyers fees – not to him – a contribution towards his lawyers' fees. We are told by his lawyers that these fees are almost exactly £18,000. He still has additional costs amounting to thousands of pounds and he claims his obsession has broken his marriage and lost him contact with his children. In this, at least, we are inclined to believe him.
There was a meeting on 13 April 2005 and we have received a list of names of others involved with "trueaslef", which we are looking into. The EC Have now confirmed to Mr Trumm's lawyers that they are not satisfied following the meeting held on 13 April 2005 and we will not pay towards his legal costs.
The decision to seek a deal was based on a number of factors, but primarily the desire to move on as a union and to separate ourselves from such an irritating individual.
Mr Trumm has gained nothing other than perhaps the wisdom that he has been misled by a small cabal of cowards, who worked to damage ASLEF, and who have run away leaving him in the lurch.
We have a number of our goals from bringing the action – most importantly stopping this dangerous, anti-democratic and uncontrolled website, and the establishment of the principle that we will not tolerate such attacks to our union and our representatives.
Please bring the contents of this circular to the attention of your members."
Complaint is made in particular of three passages in the words complained of. The first passage consists of the words: 

"If he had been innocent and truthful, he would not have had to pay anything".
It is Mr Trumm's case in relation to those words that they mean that he is guilty of some disreputable conduct, and secondly that he is not being truthful. 

Mr Norman does not admit that any of the words complained of are defamatory of Mr Trumm. In relation to this passage he puts forward a meaning formulated by himself in the Defence (a so called Lucas-Box meaning). Mr Norman's meaning is that Mr Trumm could be liable to pay damages and costs due to his responsibility for publishing untruthful statements. 

The second passage relied on by Mr Trumm consists of the words: 

"He claims his obsession has broken his marriage and lost him contact with his children. In this, at least we are inclined to believe him".
It is Mr Trumm's case that these words mean that he is an obsessive, whose behaviour has led to the breakdown of his marriage, and the loss of contact with his children, and what he says is not generally to be believed. 

Both of the foregoing passages are said to bear these meanings in their natural and ordinary, alternatively inferential, meanings. 

The third passage relied on is said to bear a defamatory meaning which refers to Mr Trumm, both in a natural and ordinary inferential meaning, and, in the alternative, by way of what is known as a true innuendo. 

The third passage is: 

"There was a meeting on 13April 2005 and we have received a list of names of others involved with "trueaslef", which we are looking into". 
It is Mr Trumm's case that the natural and ordinary inferential meaning of these words is that he has committed a breach of confidence by delivery up of the list, so exposing those named on it to further enquiry and the risk of disciplinary proceedings by ASLEF. 

The alternative innuendo meaning that Mr Trumm advances is the same, but his case is that that is the meaning that would be reasonably understood by readers who knew a number of facts which are then set out. The facts relied on are as follows. Mr Trumm was formerly the webmaster of the website www.trueaslef.com (the "trueaslef site") and that this was known to all, or most, or at least to many, who visited that site, and to many members of ASLEF. Registered users of that site were aware of the following assurance, given on the site by Mr Trumm as its webmaster: 

"Any details taken in the registration process remain confidential. Only one of the team has the access code to this date – me, and I/we undertake that at no time either now or in the future will such information move beyond that strict ring fence".
A number of individuals are identified as having read the site with the necessary knowledge of the confidentiality assurance. 

MEANING

At the start of the proceedings both counsel invited me to hear submissions on the issue of meaning, and give my judgment on that issue before proceeding further with the case. I had had the opportunity to read the papers before the trial, and so, having heard the submissions of both counsel, I was able to state my conclusion immediately following those submissions. 

I stated that in my judgment Mr Trumm succeeds in relation to the first and second passages quoted above. The words complained of meant that he was guilty of some disreputable conduct and that he had not been truthful. They also meant that he was an obsessive whose behaviour had led to the breakdown of his marriage and the loss of contact with his children and that he was not generally to be believed. 

However, I decided that Mr Trumm failed in respect of the third passage, both on his case that that was the inferential meaning, and on his case based on innuendo. For this purpose I assumed that the facts he relied on would be proved to have been known by a reader. I said I would give my reasons later, which I now do. 

This is the trial of the action. For the purposes of this action it is sufficient to take as the test of what is a defamatory imputation that it is one which tends to lower a person in the estimation of right thinking people. The imputation must be one which is conveyed to a hypothetical reasonable person in the position of those to whom the words complained of have been published. The hypothetical reader is a reasonable man, as that concept is understood in law. He is neither unusually suspicious nor unusually naïve. He is essentially fair minded and reasonable but may be guilty of a certain amount of loose thinking. The meaning must be that which is conveyed by the words complained of to someone who does not indulge in meticulous analysis, but reads the words quickly and normally, forming a first impression. He does not read the words as a lawyer. In so far as a natural and ordinary meaning is relied on the reasonable reader is assumed to be possessed of general knowledge and ordinary experience of the kind that would be possessed by the sort of person who would read the particular words complained of. 

In relation to the first passage identified from the words complained of, I see little material difference between the meaning advanced by Mr Trumm and that advanced by Mr Norman. In my judgment it is plain that the words bear the meaning contented for by Mr Trumm. 

In relation to the second passage identified from the words complained of, Mr Crystal submitted on behalf of Mr Norman that it is not defamatory to say of a person that they have an obsession, and obsessions are naturally damaging. I accept that there are cases where difficult questions can arise, when a defendant says of a claimant that the claimant is suffering from a medical condition. That may most appropriately be a matter in respect of which a reasonable person would have sympathy for, rather than lowering his estimation of, the claimant. However, the obsession referred to in the words complained of here is not a medical condition, but plainly behaviour that is so unreasonable that, so it is said, Mr Trumm has suffered the consequences described. The words "in this, at least, we are inclined to believe him" clearly imply that he is not generally to be believed. 

In relation to the third passage from the words complained of, it is submitted for Mr Norman that not only are the words not defamatory, but they do not refer to Mr Trumm. It is true that he is not specifically identified as the person from whom "we have received a list of names". Nevertheless in the context it seems to me plain that a reasonable reader would understand that the source of the list is said to be Mr Trumm. To this extent I accept the submission of Mr Davies. But no further. The words complained of do not expressly allege a breach of confidence. Unless a person is aware that there has been a promise of confidentiality, he could not reasonably understand the words to suggest a breach of confidence at all. So the case stands or falls on the alleged innuendo. 

Assuming, as I do, that the reader has the knowledge of the facts relied on by Mr Trumm, the question then is whether such a reader would reasonably understand the words to suggest that there had been a breach of confidence. That seems to me to be going too far, because it requires a degree of analysis which the reasonable reader would not conduct in such a case, and because it assumes a lack of general knowledge which a reasonable member of ASLEF would, in my judgment, possess. It is common knowledge that undertakings of confidentiality are not absolute, but are subject to obligations of disclosure that may arise in many different contexts. One such context is legal proceedings. A reasonable reader of the words complained of is not to be assumed to have any detailed legal knowledge. On the other hand he is not to be assumed to be unusually suspicious. Only an unduly suspicious reader would conclude that there had been a breach of confidence, rather than a disclosure properly made in the course of the dispute which is described in the words complained of. 

This conclusion disposes finally of the claim in so far as it is based on the third passage. 

THE ISSUES ON THE SECOND PASSAGE

By order dated 4th May 2007 Eady J declared that the publication of the second group of words from the words complained of was not a publication on an occasion of qualified privilege. 

Following my ruling on meaning, it was common ground that in relation to the second group of words complained of the only remaining issue was damages. The main factual issues on damages in relation to that part of the publication are the extent of publication and the extent to which it affected Mr Trumm. In relation to this passage, the issue of the extent of publication is very limited. There is no dispute that the words complained of were published in the form of the circular and in the form of Loco Journal to some 18,000 members and about 200 others. In that context whether there was further publication on the website is unlikely to be material. 

THE ISSUES ON THE FIRST PASSAGE

Following my ruling on meaning, it was common ground that the publication of the first passage from the words complained of was on an occasion of qualified privilege, insofar as it was published to members of ASLEF. The only issue on liability was as to whether publication to persons other than members was on an occasion of qualified privilege. That issue related both to Loco Journal and to the ASLEF website. There is no plea of malice. No other defence is maintained in relation to that part of the words complained of. Following my ruling on meaning Mr Crystal accepted that the plea of justification in respect of the first passage from the words complained of could no longer be pursued. 

The only other issue on the first passage is therefore damages. 

Little turns on these issues. Both passages include the allegation of untruthfulness. The second passage is not less defamatory than the first. Whether or not the defence of qualified privilege succeeds in relation to those few publishees to whom it is said not to apply can have little effect on the final outcome of the action, for the reasons set out in para 38 below. 

THE BACKGROUND TO THE PUBLICATION

As appears from the words complained of, there is a history of litigation relevant to this case. The two High Court actions were claims for damages for libel brought against Mr Trumm. On 24th August 2004 Mr Rix and eight other claimants sued him in respect of words published on the "trueaslef" website. The claimants were respectively the former General Secretary of ASLEF and eight members of the Executive Committee. There is no dispute that Mr Trumm, using the pseudonym Rogue Trooper, published on that website a number of words which the claimants alleged to be defamatory of them and false. Examples are: 

"This issue is that Rix tried to get Lee sacked for no other reason than his politics….. Rix ignores ASLEF rules, rules the EC. FCG Activist contrary to rule. Lies in circulars in EC3 and Certification Officer! Uses Loco Journal… The EC have signalled to the Troops that they are worried that a nosey GS might just find out why Rixy held them in fear for so long… Sorry boys you should have done better and you should definitely have told him where to get off! … So the circular from the GS is insufficient the statements by the GS and the AGS is insufficient etc etc all failed to create the slightest doubt in your mind that the past five years have been even at best chaotic for the finances and financial account/accountability of this union and at worst a gravy train tainted by the distinct aroma of corruption?... ASLEF funds are being used to pay £600 a month from HO tea and milk fund the money is put down as the child support of a senior ASLEF officer. There is no information at this time to conclude that the officer in question benefits from this arrangement".
In an action started on 7th February 2005 Andrew Cotogno and twelve others sued Mr Trumm for damages for defamation arising out of publications made on the same website. Mr Norman was the fifth claimant in those proceedings. The words complained of cover eighteen pages of text. The first three sentences are typical of the style and content of these publications. They read: 

"Well I'm appalled but not surprised. Dirty fingers in the till and handouts to keep lips sealed. All join the gravy train!..."
On 16th May 2005, two days before the publication of the words complained of in the present action, those two libel actions were settled in the form of a court order by consent (commonly known as a Tomlin order), substantially as described in the words complained of. Mr Trumm gave an undertaking to the court which has the same effect as an injunction, permanently to close and not reopen the website known as "trueaslef", and not to open any other website in respect of ASLEF, and other undertakings to a similar effect. All further proceedings in the two actions were stayed. Mr Trumm also agreed to withdraw applications to the Employment Tribunal against ASLEF, being case numbers 1502244/2004/A and 1500212/2005/A. He agreed to write to the Certification Officer withdrawing any and all complaints and criticisms of ASLEF, its current or former officials, representatives and employees. The Claimants in the two actions agreed to withdraw their claims for libel, and not to take action through the courts or under the rules of ASLEF against persons identified arising out of their involvement with "trueaslef". ASLEF agreed to contribute to Mr Trumm's legal costs in connection with the matters referred to in the agreement a sum of no more than £20,000. It was agreed that subject to putting into effect the agreements mentioned Mr Trumm was not to be taxed further by contact from any ASLEF officer or members of the Executive Committee once matters had been completed. Some issues arose between the parties as to the carrying into effect that agreement, but ASLEF did contribute £18,000 to Mr Trumm's legal advisors. 

It was not until nearly six months later, on 1st November 2005, that solicitors instructed by Mr Trumm wrote a letter before action threatening proceedings in relation to the words complained of. Mr Trumm gave evidence that he believed that he had written a letter himself considerably earlier, but no record of that letter has been found by Mr Norman and Mr Trumm was unable to produce a copy. I find that he is mistaken in his recollection as to this. 

THE NUMBER AND CLASSES OF PUBLISHEES

The circulation of Loco Journal is mainly to ASLEF members and retired members. 18,001 copies containing the words complained of were distributed to members, including 1,332 to retired members. A further 202 copies were distributed to people who were not members, former members or retired members. These included a number of people or organisations with close links to ASLEF, such as legal and financial advisers. Some copies went to libraries and other trade unions and Members of Parliament. Nine copies were sent to journalists working for National News Media. Thirty copies were sent to individuals described as "interested in trade unions and ASLEF in particular". 

The extent of publication through the ASLEF website is more difficult to establish. The month of August was selected for investigation and the total number of visits during that month was found to be 18,133. It was not possible to break that figure down to show visits to that part of the site upon which the words complained of were readable. There is no direct evidence that any person read the words complained of on the website. 

Mr Crystal invites me to conclude that there is no evidence that any person read the words complained of on the website, and in particular that I should not infer that anyone who was not a member of ASLEF did so. He submits that the website is one of interest only to a limited number of people, it is not like a general news website such as the BBC, and so, although it is accessible to the general public, it cannot be presumed that any member of the general public would in fact have accessed the relevant part of the site on which the words complained of are to be read. Mr Davies asks me to infer that there must have been some readers who were not members of the union. 

There is no presumption in law that a claimant on an Internet libel is able to rely on to prove publication. See Al Amoudi v. Brisard [2006] EWHC 1062, [2007] 1 WLR 113 para 37. Whether the court is able or willing to infer that such publication has occurred will depend on all the circumstances. In the present case it is common ground that publication to a member of the union will be protected by the defence of qualified privilege, so in order to succeed the claimant has to prove on the balance of probabilities, including by inference as well as by direct evidence (if any), that there was a publication to a reader who was not a member of the union. 

On the facts of the present case I would have no hesitation in inferring that members of the union accessed the website, and in particular that part of it where the words complained of are to be read. But that is of no significance in this case, since it is accepted that publication to such persons would be on an occasion of qualified privilege. 

I accept the submission that this is a website of specialist interest, unlike those of newspapers or other media organisations. In my judgment I cannot infer that there was a reader of the words complained of to be found on the website who was not a member of ASLEF. 

That conclusion is also of very little significance in the context of the present action. It is common ground that the paper edition Loco Journal was distributed to 202 publishees who were not members of the union. There may have been more readers than that, since there may be more than one reader per copy. The defence of qualified privilege is raised only in relation to the first passage and not to the second passage. In practice it would make no difference at all to the outcome of this action whether I were to infer that there were a number of readers who were not members of ASLEF who had accessed the words complained of on the internet. If I were to draw such an inference, it could not be to the effect that the circulation to non members of ASLEF was greatly extended over and above the number of non-members who read the paper edition. 

QUALIFIED PRIVILIGE

Mr Crystal submits that the occasion of the publication of the first passage was on an occasion of qualified privilege in relation to all the readers of the 202 copies sent to non-members. He does so on the basis that Mr Norman was under a duty, or it was his proper and legitimate interest, to communicate to the membership of ASLEF, and to the others to whom the defamatory allegations on "trueaslef" were published the true facts as to the outcome of the proceedings taken against Mr Trumm by himself and others. Further, all those who would have read the words complained of had a corresponding and legitimate interest in receiving such communications. Further it is submitted that Mr Norman was reasonable in all the circumstances in disseminating the words complained of no more widely than the attacks by Mr Trumm on "trueaslef" and no wider than was necessary in order to inform those interested. 

In his evidence Mr Norman enlarged upon his reasons for publishing the words complained of in the way he did. First he said it is important that ASLEF members know what ASLEF is spending their money on, including in relation to legal settlements such as this. He wanted to explain to the membership how much the settlement had cost them. Secondly, Mr Trumm created so much publicity about his disputes with ASLEF among its membership and others that he thought he had to set the record straight with regard to the false rumours that were circulating around the time of the publication on 18th May 2005. He wanted the article to reach all the people who had heard the rumours. It was for this reason that he did not want ASLEF members to be the only people who read the response. He also wanted to inform RMT members, or members of any other union, or members of Mr Trumm's union, or people who were not even members of any union, about the realities of the settlement and ASLEF's disputes with Mr Trumm. He said he believed that all these people had a legitimate interest in reading the article, and he felt compelled to respond to the rumours being circulated among the railway community, as he supposed by Mr Trumm. 

There is in fact no evidence before me that Mr Trumm had been circulating false rumours, and there is no plea of justification in this case. But neither is there any plea that Mr Norman was making statements that he did not believe to be true, or knew to be false. 

The defence of qualified privilege reflects the law's recognition that it is in the public interest that that person should be allowed to speak freely on occasions when it is their duty to speak (whether the duty is legal, social or moral), and the person to whom they speak has a corresponding interest to receive the communication. The same is the case where the maker of the statement is acting in pursuance of an interest of his, and the person to whom he publishes the words complained of has a corresponding interest or duty in relation to the communication. 

So far as members of the union are concerned, it is common ground that the defence applies to communications to them. It does not matter whether Mr Norman is properly to be regarded as owing a duty to members of the union to make this communication, or sharing a common interest with them. The position in relation to non members is different. It may be that in relation to some of the non members there may also be the reciprocal duty or interest that exists in relation to the members, for example publication to legal advisers, other advisers, and former or retired members. I do not need to consider the position of such publishees, because there are other publishees, most notably journalists, and people who are simply interested subscribers to Loco Journal, to whom no duty or can be said to be due, and who do not share a common or reciprocal interest in the affairs of ASLEF. Their interest is no more than any ordinary member of the public. Publication to the members of the public may be protected by qualified privilege as set out in Reynolds v. Times Newspapers Limited [2001] 2 AC 127. But no Reynolds defence is available, or has been raised in this case. 

There may be, in some instances, cases where the General Secretary of a Union needs to communicate with all the members of the union, but has no means of doing so without, at the same time, and incidentally, communicating with non members. In such a case Mr Davies accepted that the publication to non-members may be on an occasion of qualified privilege. He referred to examples of such cases given in Gatley on Libel & Slander 10th Edition para 14-75. But he submitted that whether that be so or not (and I express no view upon it), in the present case Mr Norman could have communicated only to members of the union had he wished, and, as he said in evidence, he chose to communicate to others. Moreover the publication on the ASLEF website was a publication accessible to any member of the public. 

Mr Crystal referred to an occasion when Mr Trumm accepts that he took from an officer of ASLEF the confidential draft of a report into its financial affairs, and gave a copy, not only to the British Transport Police, but also to the Mail on Sunday newspaper. Mr Crystal submitted that it is not consistent for Mr Trumm now to complain of publication by Mr Norman to all the world of the words complained of. In my judgment this is no more than a forensic point in relation to liability. It does not relieve Mr Norman of establishing, if he can, a defence of qualified privilege. But it does have relevance to damages, considered below. 

In my judgment it is clear that qualified privilege cannot be relied upon as a defence to publications to journalists and other subscribers to, or publishees of, Loco Journal, who cannot be shown to have any interest in the affairs of ASLEF over and above that of any ordinary member of the public. I do not need to consider the position of each of the publishees of the 200 copies separately. It is plain that there was publication of up about 100 copies to persons who had no material interest in the affairs of the union over and above that of any ordinary member of the public. There is no defence of qualified privilege available in respect of publication to such persons. 

THE LAW ON DAMAGES

As is well known, general damages in libel actions serve three functions: to act as a consolation to the claimant for the distress he suffers from the publication of the words complained of, to repair the harm to his reputation, and as a vindication of his reputation. Two factors are particularly important: the extent of the publication and the gravity of the allegation. Allegations relating to the integrity or the truthfulness of a claimant are amongst the most serious. It is not suggested in the current case, as it may be in some cases, that there has been any feature of the conduct of the proceedings or of the trial itself which might be a basis for aggravating or increasing the damages. On the other hand, unlike cases where there has been an offer of amends or a settlement out of court, this is a case where the claimant has had to come to court and suffer, not only the unpleasantness and expense associated with that, but also the republication of the words complained of that is necessarily inherent in proceedings in open court. 

The conduct of the Claimant and his position in relation to the dispute and life in general are also relevant. In Burstein v Times Newspapers Ltd [2001] 1 WLR 579, May LJ said this (with the agreement of the other members of the court): 

"[24] Paragraphs 33.44 to 33.46 of Gatley on Libel and Slander, at pp 850-851, explain that the extent to which the claimant's own conduct is admissible in reduction of damages is limited. It is said to relate principally to activities that can be causally connected to the publication of the libel of which the plaintiff complains. A defamatory publication is not justified or excused by showing that the claimant himself has been guilty of similar conduct. But where a claimant has made a defamatory publication against the defendant which may fairly be said to have provoked the defamatory publication by the defendant of which the claimant complains, evidence of the claimant's conduct is admissible. It can sensibly be said in these circumstances that the claimant's conduct was causally connected with the defamatory publication of which he complains and that he brought it upon himself…
[25] It seems to me that it is intrinsically just that a court assessing libel damages should receive evidence to the effect that the claimant's conduct has directly provoked the publication of which he complains. Typically, if there were a heated slanging match between claimant and defendant, and the publication complained of was in retaliation to a publication by the claimant defamatory of the defendant, there would be no sense or justice in excluding evidence of the claimant's publication. It would be part of the context in which the publication complained of was made and should normally, depending on the facts, be admitted whether or not it would be likely to reduce the claimant's award of damages. It may be supposed that a claimant who brings a defamatory publication on himself will normally receive a lower award of damages than a claimant who has been defamed without provocation. There is ample support in decided cases for admitting evidence of this kind of direct provocation: see for example Broome v Cassell & Co Ltd  [1972] AC 1027, 1071".
EVIDENCE AS TO DAMAGES

Mr Trumm gave unchallenged evidence that he had never been married or held himself out as having been married. He is the father of two daughters with whom he enjoys a very solid and good relationship. He has not lived with their mother for many years but has always maintained contact with them in person, by telephone and by email. He enjoys many family occasions with them, birthdays, Christmas, holidays and regular contact. He has maintained a good relationship with the mother of his daughters and with her husband, often being a guest in their home. The dispute subject to this litigation has taken a great deal of his time, and he has had to work overtime to meet the legal costs. But he has never, and would never, allow the dispute to destroy the relationship with his children and he is distressed that Mr Norman has made reference to his family, who have nothing whatever to do with this dispute. On the other hand he does not suggest that anyone has mentioned to him the passage from the words complained of referring to his family. 

Mr Trumm is still a train driver and the members of ASLEF to whom the words complained of were published include very many of his colleagues. I infer that his colleagues and those to whom he reports in management will all have become aware of the content of the words complained of. Mr Trumm's relationship with ASLEF is a matter which attracted a lot of attention, unsurprisingly, amongst members of ASLEF. Indeed, that is the explanation which Mr Norman gives for publishing the circular in the first place. The pay of an ordinary train driver is about £33,000 a year. Mr Trumm is a former police officer and is a man of robust personality. 

Mr Crystal submits, and I accept, that in assessing damages I should have in mind Mr Trumm's conduct in publishing on a website which was not restricted to members of ASLEF, allegations of the content and style which he did. It is common ground that I cannot in this action form any view one way or the other as to whether Mr Trumm's allegations were true or false. By the consent order he undertook to close down the website, but he did not admit he had been untruthful. Nor is there any plea of justification to that effect in this action. Nevertheless, I accept Mr Crystal's submission that the tone of the postings on Mr Trumm's website is relevant. They demonstrate what he regards as an acceptable level of debate. They also led to the publication of the words complained of. It is not that the words complained of were published directly in response to anything posted on the "trueaslef" site by Mr Trumm, but the postings on the "trueaslef" site led to the two libel actions against Mr Trumm, and the words complained of were published in response to rumours relating to the settlement (albeit rumours which have not been shown to originate with Mr Trumm). 



THE AMOUNT OF DAMAGES

In my judgment the style or tone of Mr Trumm's publications was unnecessarily provocative and offensive, and set a low level for the tone of the discussion about the affairs of ASLEF. 

Mr Crystal submits that in the light of what Mr Trumm published on the "trueaslef" site to anyone who chose to visit the site, this is a case of a slanging match initiated by him, and so is a case for very modest damages. He submits the range is either in three figures or in the low four figure range. 

Mr Davies submits that this is a serious libel. He emphasises that it was published to those colleagues and managers who were most important to the life and career of Mr Trumm, and particularly injurious insofar as the words referred to his family. Mr Davies submits that the appropriate measure of damages is of the order of £20,000. 

I accept that there is force in the submissions for each party. If the words complained of had not been preceded and provoked by the publications of Mr Trumm about ASLEF and its officers, including Mr Norman, then I would have considered that an appropriate award should be of the order of £15,000. But in the light of Mr Trumm's own conduct, and considering as I do that he is so robust that he would feel the injury less than others, I award the sum of £7,500. 
